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American Academy for the Certification
of Brain Injury Specialists

CERTIFICATION EXAM PREPARATION COURSE

Chapter 8: Legal and Ethical Issues

MODULE OBJECTIVES

Describe the legal rights of persons receiving
rehabilitation services.

Explain the ethical standards of rehabilitation staff.
Define basic legal terms and concepts.

Explain the rights of an individual in rehabilitation
under the Americans with Disabilities Act.
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LEGAL RIGHTS OF THE INDIVIDUAL

RECEIVING REHABILITATION SERVICES

Legal Rights are powers or privileges that an individual has
under the law.

Physical or mental changes that occur after a brain injury do
not alter a person’s legal rights.

However, if the individual is unable to exercise those rights,
then a legal representative may exercise those rights for the

individual as allowed by state law.
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BAsSIC LEGAL RIGHTS

The four basic sources of law are:

Common Law — Developed from court decisions.
Constitutional Law — Based on the U.S. Constitution, as well
as the constitution of the state where the person lives.
Statutory Law — Enacted by Congress or a state legislature in
the form of individual statutes, which together form a code.
Administrative Law — Created by administrative agencies such
as the Department of Health and Human Services, by statute,
or the state legislature. Authorized an agency to create laws
known as rules or regulations.
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CLIENT BILL OF RIGHTS

A written guarantee of basic rights for persons in treatment
programs.

Staff are accountable to adhere to these rights in their
treatment activities.

A violation of any of these rights could be an unlawful act or
potential grounds for a lawsuit.

Must be posted in a prominent place in the program
Must be written in the primary language of each resident

Assistance must be provided to each person to assure
comprehension of his or her rights.
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CLIENT BILL OF RIGHTS AND YOU

Individual staff and programs as a whole are accountable to
adhere to these rights in all of their operations.

A violation of any of these rights could be an unlawful act or
potential grounds for a lawsuit.

As a staff member, you do not have a choice in this matter. It
is your responsibility to immediately bring potential violations
up to your supervisor or program, or outside agency, if
necessary, as they are discovered. Failure to do so may make
you personally liable for any violations.
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CLIENT BILL OF RIGHT

Not be denied appropriate care on

the basis of one’s race, religion,

national origin, sex, age, disabilty, Receive and send
marital status or funding, unopened mail

Be treated with respect,
consideration and dignity.

Receive and send
unopened mai

-r

- ard

Retain & use personal

e e property n the immediate Make contacts in the community
L w living quarters and have a and achieve the highest level of
access (o a telephone for
private locked area. independence possible. Manage financial affairs
emergency or personal crisis

or be given an accounting
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SECLUSION AND RESTRAINT

Seclusion — generally defined as isolating a person from others
and physically preventing him or her from leaving a confined
area.
May include a locked time-out room or solitary confinement, or
physically preventing a person from leaving a room by stopping him or
in the doorway.
Restraint — generally defined as any manual, mechanical,
chemical or other means of restricting movement or access to
one’s body, against one’s will.
May include other people holding the person; restricting movement

through straps, belts, helmets, placement in chairs that they can not get
out of, or other mechanical means.
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USE OF SECLUSION

AND RESTRAINT

Seclusion and restraint are highly
restrictive procedures that place both
individuals receiving treatment and
staff at risk for severe harm or death.

Each year people placed in restraint
die because of postural asphyxiation
and other medical causes. A number
of staff are severely injured.
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USE OF SECLUSION

AND RESTRAINT

State and federal law, as well as accrediting organizations such
as JACHO and CARF, and professional associations mandate
that seclusion and restraint can only be used as a measure of
last resort when no other viable options are available and there
is imminent danger to either the client or others.

Laws on seclusion and restraint usage vary across patient
populations, ages and treatment settings.
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USE OF SECLUSION

AND RESTRAINT

In many states each use of seclusion or restraint is viewed as
crisis intervention due to treatment failure, and not as an
effective treatment.

Each episode of seclusion or restraint requires review by the
individual’s treatment team to reassess and revise current
treatment protocols to reduce or prevent the need for these
restrictive procedures.
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GUIDELINES FOR THE USE OF

SECLUSION AND RESTRAINT

Seclusion and restraint procedures are never allowed for
retribution, staff convenience, or to make up for inadequacies
of the treatment program such as an unsafe environment,
inadequate staffing, inadequate training of staff, poor
professional oversight, lack of treatment planning, or other
such factors.

Seclusion or restraint is only to be considered when a person
truly is an imminent danger to him/herself or others and other
less restrictive procedures have been ineffective.

Implementation of seclusion or restraint must occur according
to pre-established guidelines that often require an order from a
qualified medical professional or psychologist.
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GUIDELINES FOR THE USE OF

SECLUSION AND RESTRAINT

The physical and psychological status of the individual under
restraint or seclusion must be constantly monitored by a
qualified staff member at the site of the intervention.

The episode of seclusion or restraint must end as soon as the
individual is no longer of danger to him/herself or others. It
may not be continued until compliance to some other program
demand or compliance criteria has been met.
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GUIDELINES FOR THE, USE OF

SECLUSION AND RESTRAINT

Although many seclusion and restraint procedures are
implemented via non-violent physical crisis intervention
techniques, it is important to remember that regardless of
intended approach, the recipient of such intervention will
usually experience the technique as violent and personally
degrading.

It is critical that all staff and the individual involved in the
procedure debrief together to review the circumstances leading
up to the use of the restrictive intervention, the process of the
intervention, personal reactions to the intervention, and what
can be done in the future to prevent the need for seclusion or
restraint.

American Academy for the Certification of Brain Injury Specialists

MEDICAL RESTRAINTS

Medically prescribed restraints are often considered as a
different class from restraints to address behavioral challenges.

These may include helmets for people prone to falling due to
seizures, lap belts or lap trays on wheel chairs to prevent
falling and assist daily activities, and other devices that
promote the safety and function of the individual. They must
be prescribed by a physician and monitored for safety.

Most medical restraints can be managed by

the individual or are applied and removed

under his or her direction.

Medical restraints can be abused when they £

really are for behavioral control. i
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ACCREDITATION STANDARDS

AND THE LAW

Accreditation addresses standards of safety and quality of care
provided by a facility.

It may be voluntary required for state licensing requirements or
federal certification.

Major accreditation organizations include:

Joint Commission on Accreditation of Healthcare Organization
(JCAHO)

Commission on Accreditation of Rehabilitation Facilities (CARF)
Accreditation standards vary across settings, populations, and
treatment goals.
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ETHICAL STANDARDS

Ethical Standards are standards of professional conduct rooted in
the moral principles and values of society and the profession.
Although legal rights are anchored in ethical standards, ethical
standards exceed legal rights.
Regulatory boards, employers, and professional organizations (i.e, state
board of nursing, ASHA, APA) often establish ethical standards in
professional codes of conduct and in state regulations.
Rehabilitation staff must follow both the law and a broader standard of
ethics established within their state, program and profession.
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ETHICAL STANDARDS

The ethical standards of health care professions usually reflect the
following principles:

Respect

Beneficence

Autonomy 'Bthig;; 4:-; VES oy
Nondiscrimination CEyf iy Pl. o
Loyalty

Truthfulness

Competence

Compliance

Confidentiality
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LEGAL TERMS AND CONCEPTS

Competency or Capacity

A legal term that describes a person’s mental ability to understand the
nature and effect of one’s decisions and acts.

Generally, the law presumes that a person is competent unless proven
otherwise.

Only a court may determine that an individual is legally incompetent

If deemed incompetent, the court will appoint a representative to make
the decisions that the individual is incapable of making.

Staff should report concerns that a legally competent patient is not
competent or vice versa.

American Academy for the Certification of Brain Injury Specialists

061507

LEGAL TERMS AND CONCEPTS

Guardianship
A legally enforceable arrangement under which one person, the
guardian, has the legal right and duty to care for another (the ward).
A person with a guardian does not lose basic legal rights.
Guardian of the person — cares for the personal needs of the ward.

Guardian of the estate — cares for the
property of the ward.

Plenary guardianship — cares for the
personal needs and the property of the
ward.
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LEGAL TERMS AND CONCEPTS

Power of Attorney

A competent person, the principal, appoints another, the agent, to act
for him in legal and financial matters.

The agent may have specified broad or limited powers.

The powers of the agent may begin immediately or following an event
(i.e., brain injury).

The appointment may also be durable, meaning that the powers do not
change when the principal becomes disabled or incompetent.

Under most state laws, a guardian can override or revoke the power of
attorney.

Staff should be aware of powers of attorney and their specified duties.
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LEGAL TERMS AND CONCEPTS

Living Will
A document that provides written instructions by a competent adult to
a physician on providing, withholding, or withdrawing life-sustaining
procedures when the individual is in a terminal or permanently
unconscious condition.

Durable Power of Attorney for Health Care = Medical power
of attorney/Health care proxy

A competent adult, the principal, appoints an agent to make decisions
about medical care in the event that the principal is unable to make
those decisions.

It differs from a living will or advance directive because the principal
is not giving specific instructions about what to do, but identifying the
person he or she wants to make those decisions.
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CONFIDENTIALITY & HIPAA

Health care providers have a duty to maintain patient confidentiality.
Federal Health Insurance Portability and Accountability Act (HIPAA) -
1996 - Effective April 2003.
Requires regulations to be developed to
protect individually identifiable health I
information.
HIPAA privacy standards — identifying
health information which can be linked
to a person individually, may not be
used or disclosed for reasons other than
treatment, payment or service
operations without specific
authorization from the individual or a
guardian.
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PRIVILEGE

The patient’s right to prevent disclosure of healthcare
information to others by a health care provider, unless
authorized by the patient.

State laws may allow disclosure of patient
information with the patient’s approval
when it is deemed in the public interest,
such as: reporting communicable diseases,
gunshot wounds, and abuse.

A health care provider may also have a
required and statutory duty to warn third
parties of a risk of violence, contagious
disease, abuse or other risk in special
circumstances.
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INFORMED CONSENT

A patient’s right to consent to care only after the
health care provider fully discloses risks and facts
necessary to make an informed decision about health
care.

The individual (or their appropriate guardian) must be
given accurate and timely information in a format and
language that the individual can understand.
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ABUSE, NEGLECT,

AND EXPLOITATION

Abuse — the willful infliction of injury, unreasonable
confinement, intimidation, or punishment with
resulting physical harm, pain or mental anguish.
Neglect — usually a failure to provide for the basic
needs of a dependent individual.

Exploitation — the use of a

dependent individual’s ‘

property illegally or without

the consent of the individual.
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ABUSE, NEGLECT,

AND EXPLOITATION

Persons (especially staff) with reasonable cause to believe
that abuse, neglect or exploitation has occurred, or is
occurring, are required by law to report the activity
immediately to the appropriate government authority or to be
subjected to penalty themselves.

In most states, licensed professionals are
mandatory reporters. They must report if
there is a reasonable presumption. Proof
that the allegation is correct is not
necessary.
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ADVOCATE

An individual or organization who serves on behalf
of an individual

Each individual has the right to seek the assistance of an
advocate without reprisal.

Advocates may include

organizations such as the Brain )
Injury Association of America,

state protection and advocacy

systems, case managers, or other - \
specified individuals and

organizations.
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AMERICANS WITH DISABILITIES ACT

(ADA)

1990 landmark Civil Rights Act designed to prohibit
discrimination against individuals with disability
Protects individuals with disabilities against discrimination

Requires the provision of reasonable accommodations to
minimize the handicapping effects of disability in the
following areas:
Employment
State & local government services
Transportation
Public accommodations
Telecommunications
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AMERICANS WITH DISABILITIES ACT
(ADA)

ADA definition of an individual with a disability:
A person who has a physical or mental impairment that
substantially limits one or more major life activities such as
walking, breathing, seeing, hearing, speaking, learning and
working; or

A person who has a history or
record of such an impairment; or

A person who is perceived by

others as having such impairment (& ’ .
{ (G117
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CONCLUSION

It is important to understand the legal rights of an
individual receiving brain injury rehabilitation
services as well as the legal and ethical standards
required of staff.

Understanding the basic legal concepts encountered
in the day-to-day world of brain injury rehabilitation
helps to improve services and outcomes, as well as
protect the patient, rehabilitation facility and its staff.
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